
STATE OF NEW YORK
STATE TAX COMIIISSION

In the Matter of the petition

o f

Leonard SampIe & Ernest Sample

d/bla Town Tavern

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per j -od  3 /1 /72-L I /13 /73 .

AFFIDAVI? OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of tr'ebruary, 1980, he served the within notice of Determination by nail
upon Leonard Samp1e & Ernest Samp1e, d/b/a Town Tavern, the petitioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Leonard Sample & Ernest Samp1e
d/b/a Town Tavern
P .O .  Box  46
Mooers,  Ny 12959

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the petit ion

o f

Leonard Sample & Ernest Sample

d/b/ a Town Tavern

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee
of the Department of Taxat i-on and Finance, over 18 years of age, and that on the
22nd day of February, 1980, he served the within notice of Determination by nail
upon Eugene J- Stei-ner the representative of the petitioner in the within
proceeding, by enclosing a true ,copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Eugene J. Steiner
90  Sta te  S t .
Albany, NY t22O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herei-n and that the address set forth on said wrapper is the last

known address of the representative of

Sworn to before me this

22nd day of February, 1980.

ATT']DAVIT OF I{AILING

peti t ioner

Vc,rtyt -f^--/cf
//



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Leonard Sample & Ernest Sample
d/b/a Town Tavern
P . O .  B o x  4 6
Uooers, NY 72958

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausLed your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice f,aws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquiries concerni-ng the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petiti-oner t s Representative
Eugene J. Steiner
90  Sta te  S t .
Albany, NY 72207
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX CO,[,1ISSTCN1

In tlrc lhtter of the epplication

of

LEOI{ARD SAI,IPLE and ERI{EST SAtrtPtE,
Tndividually and as Co-partners

dtb/a Itovrm Tavern

for Revision of a Determirntion or for
Refi;rd of Sales and Use Taxes under
Articles 28 and 29 of ttre Tax I-aw
for the Period March l, 1972 tlrrough
Novernber 13, 1973.

DHTERMINT$ICN

Applicants, I-eonard Sanple and knest Sarrp1e, individually and as co-

partners, d/b/a Ilor/m Tavern, P.O. bx 46, Iulooers, Nevy York L2958, filed an

atrplication for revision of a determj:ration or for refi-rrd of sales and use taxes

under Articles 28 ard 29 of tlre Tax Law for the period t{brch L, 1972 ttrrough

November L3, 1973 (rile Nc. 15856).

A srnaLl claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of ttre State Tax Comrdssion, Building #9, State Campus, Albany,

Neu York, on Febn:ar1z 8, L979 aL 9:15 A.M. and was crcntinued on June 4, 1979 at

9:15 A.M. Applicants appeared by E\rgene Steiner, Esq. ftre Sales Ta< Bureau

atrpeared by Peter Crot\r, Esq. (Kattry Sanderson, Esq., of aotlrsel) .

!{hettrer ttre audit procedrrres erployed by the Sales Ta< Br:reau were proper

and tLre resultant fildings of additional ta<able sales for t}re period t4arch l,

1972 through Novenrber 13, 1973 were orrect.
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FINDINGS OF FACT

1. Applicants, I-eonard and Ernest Sanple, were oo-partners in the otrEra-

tion of a bar known as ttre Ttorwn Tavern in I'looers, Ne\r York. ltre parbnership was

dissolved on Novenrber 13, 1973 ard applicant Leonard Sarp1e ocnti:rued to operate

the Tq^nr Tavern as a sole proprietor.

2. O: Jr:ne 6, L975, as ttte result of an audit' the Sales Ta< Br:reau

issued a Nctice of Determination and Dernard for Palznent of sales ard use Ta:€s

Dre against applicants, I-eonard Sanple ard Ernest Salrple, individr:ally and as

co-parbners, for ttre period l\brch l, 1972 ttrrough ltRrvernber 13, 1973. llhe

rrotice was issued for $141176.63, plus penalty and interest of $41653.53' for a

total of $18,830.16.

3. Applicants e>cecuted a @nsent E<tending Period of Limitation for

Asses$rent of Sales and Use Ta).es for ttre period Decernlcer 1, 1971 through

Novsnber 30, L974. ttre consent octended the period to Jr:ne l, L975.

4. Applicants tinely atrplied for a hearing to revier'r tLre aforesaid

deterrnination.

5. On Febn:ar1z L}t 1975, the Sa]es Ta< Bqreau was scheduled to conduct an

audit of thre books and records of tlre flo\Arn Tavern for the period Decernber I,

1971 ttrough Novernber 30, 1974. At that tjne, it disovered the ctrange in

ownership of ttre Ttovrn Tavern arxl, therefore, perforned two separate audits.

Applicarrts did not provide arry books and records pertaining to ttre business

operation, other than sqre copies of sales tar returns ard various nonth-ly

statenents fron beer and liqr:or suppliers for ttre years 1973 and 1974. Ihe Sales

Tac Bureau totaLed statsrrents for ttrree npnttrs th,at correstrnnded withr a sales

tax quarter ard found that pr:rchases o<ceeded tlre sales reported for ttre sare

period. Because of this discrepanqg, ttre Sales Ta< Bureau contacted, Lryr rnail

and in person, ttre beer and liguor suppliers naned on ttte aforenentioned statenents
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arxl requested infornntion on pr:rchases rnade by the Ttor.rn Tavern. This infornation

disclosed that ttre Ttown Tavern nrade purchases of beer ard liguor totaling $113'586.47

for tLre period Decenrber 1, I97I ttrrough Novernber 30, 1974. The purchases were

adjusted to $761870.79 to reflect only those purchases relating to ttre period of

the partnership. Applicants reported taxable sales of $20,460.00 for the sane

period. A marlnrp test for beer ard liquor was perforrned using purchase inrrcices

for the montlr of July f974 wlrich were provided b'y one beer distriJcutor ard trlo

liquor wholesalers at tlre request of the Sales Tax Bureau. ltre resultant nnrlo.rps

detennined for beer and liquor were 166 percent alfr,244 percent, respectively.

fLte markups were curputed using a one ounce shot glass ard 15 percent spillage

for liquor drjnks and a twelve ounce glass ard 15 percent spillage for draft

beer. The selling prices and drillk sizes were provided by Eugene Stejner,

applicarrts' representative. Itre rnarlnrps were applied. to applicable pr.rrchases to

arrive at audited beer and liquor sales of $225,933.54.

The Sales Tax Bureau obsenred cigarettes being sold at ttre bar and was

infonred by a barteruler that ttre cigarettes were purclrased frcm a wholesaler in

Malone, Nqr'r York. Ttre wholesalen was able to provide tlre quantity of cigarettes

sold to tlre Tbn^nr Tavern for a five weel< period. Based on ttris inforrnation,

cigarette sales were determined to be $600.00 per sal-es tax qr:arber.

TLte Sa1es Tax Bureau also obsenred the sale of sarxfir'riches, snacks,

pickled eggs and sausag:es frqn ttre bar. Ttrere was a barquet hall on the prenises

wittr seating facilities for approxjmately 200 persons. Based on its obsenrations

ard past orperience with audits of sirnilar businesses, ttre Sales Ta< Ilureau

estinnted food sales at $21000.00 per qr:arter.

Trotal audited sales of liqr.ror, beer, cigarettes and food were $245,927.54.

Reported ta<able sales of $201460.00 were deducted frqn ttris arcunt, leaving
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additional taxable sales of $225,467.54 and tar due thereon of $15,783.03. Dtle

to ttre statute of lirnitations, the sales taxes deterrnined to be due for the

period ending Februaqz 29 | 1972 were deleted when tlre notice ltas issued.

6. Applicant Ernest Sanple contesrded tlnt the books and reoords were

destroyed jn a fire ttrat occr:rred. scnetine in 1972. Ttre danage caused by t.tte

fire was timited to the bar area where the reords were stored. Applicant

Ernest Salrple could not give a specific date of the fire. 4>plicant Bnest

Sanrple crontended that tlrere was no insr:rance @verage ard that, the fire was not

reported to a fire departnent. Applicarrt Ernest Sanple could not eplai:r the

wtrereabouts of records for ttre period after ttre alleged fire.

7. Applicants contended that tlre audit rnettrods used by ttre Sales Ta<

Br:reau in deterrnining the sales ta< for ttre period at issue were purely estirnates

ard wLrolly without for:ndation and fact; and that tlre annunt of tax due was

erron@us because tLre Sales Tax Bureau did not give corsideration to ttre follo,ring:

(a) Tkre anrount of liqrror in a drink was frcrn tr^lo to three ounces,

depending on tLre tlpe of drirk.

(b) Tleere was a daily "happy hour" from 4:00 P.M. to 8:00 P.M. wtrere a

custcner received b^io drirn{s for the price of one, with no

reduction in tlre quantity of liquor.

(c) The practice of giving a free drink to a custoner vrho purctrased

four drinks.

(d) lltre selling price of bottled beer was $.35, rather ttnn $.55.

Draft beer was served in sj:cteen ounce mugs, in addition to twelve

ounce glasses.

(e) Inventory withdrar,.yn for personal use.
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(f) Broken or danaged bottles.

(g) Tl:ere was not a restaurarrt conparable to ttre Tcnm Tavern in ttre

Irtroers area and to nrake a conparison to a restanrrant in anotlrer

geographic location r^,ould not be accurate.

(h) Itre barquet hall was used only for dances on wedcerds becanrse

ttre kitchen was inoperable.

B. Applicants failed to present any substantive evidence to stpvr tlrat

ttre basis utrnn whictr tJre additional sales taxes due were determined was Jnproper

or unreasonable or that ttre results were incorrect.

@NCLUSICD{S OF I,AY[

A. Tlrat section 1138(a) of ttre Ta< Law p:rovides, inter a1ia, that if a

rett:.rn, vften filedr is inoorrect or insufficient, tlre annr.nt of tax dr:e shall be

deterrnined by ttre Ta< @mnission frcrn such jlformation as rrEly be available and,

if necessarlz, the tax rnay be estjrnated on the basis of octernal irrdices; ttrat in

the absence of applicantst books and records, the audit procedures used by the

Sales Ta>( Bureau to deterrnjne applicarrts' ta><able sales were proper as authorized

in said section of ttre Tax Law. tr4atter of Mqfer y. State Ta< @runission,

61 AD 2d.223, rpt for lv. to app. den. 44 Ny2d 645.

B. that the Sales Tax Br:reau's audit findings of additional sales taxes

due in tkre arnor.nt of $141176.63 were suS4nrbed by sr:bstantial evidence; ard tlrat

applicarrts have failed to establish ttre i.naccr:racy of said anpunt ard, therefore,

ttte Sales Tax Bureaurs determination is correct. l4atter of }4annl_.!3o!v.issar v.

State Ta>< Cofindssim, 69 AD 2d,929i Matter of @Idner v. State Tax @nnission,

No. 33754, Appellate Division, 3rd Dept., June L4, L979.



- 6 -

C. That t}re application of Ieonard Sanple arri Ernest Sanple d/b/a tWn

Tavern is denied and tlre Notice of Deterrnination and Dernand for Palzlrent of Sa1es

and Use Ta><es Due issued Jr:ne 6, 1975 is sustained.

DATD: Albany, Ners York

FEB 22 TgN

M4\,IISSIONER


